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FUNDAMENTAL RIGHTS OF THE
EUROPEAN UNION (GRCH). CASE NOTE
OF THE BVERFG(CONSTITUTIONAL
COURT) 1ST SENATE, RESOLUTION OF
06.11.2019 - 1 BVR 16/13 CONCERNING THE
INTERPRETATION OF THE IMPORTANCE
OF THE FUNDAMENTAL RIGHTS WITHIN
THE BASIC LAW WITH REGARD TO NON
FULLY HARMONIZED EU LAW.

STANDARDS: SECTION 823 OF THE GERMAN Ci1viL Copk (BGB),
SECTION 1004 OF THE GERMAN CIVIL

Code (BGB), Art 2 GG, Art 1 GG, Art 5 GG

Right to Forget I - The decision note deals with the Fundamental Rights
of the GG as the primary standard of examination with regard to the
application of specialised law under EU law (here: media privilege under
data protection law) — The scope of the protection of the expression of
general personality rights against threats caused by the dissemination of

personal reports and information as part of public communication in an
online press archive.
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ABSTRACT

ORIENTATION SENTENCES FOR THE REMARK

1. Inthe case of non-fully harmonised EU law, the fundamental rights of the Basic
Law constitute the primary standard of assessment. Within the diversity of fun-
damental rights provided for by European law, the presumption is that the funda-
mental rights of the Charter of Fundamental Rights of the European Union (GrCh)
are co-guaranteed by those of the GG(German Constitution). That presumption
can only be rebutted if there is concrete and sufficient evidence to support it.

2. 'Threats from the dissemination of personal reports and information as part of
public communication affect the scope of protection of the expressions of general
personality law, not that of the right to informational self-determination.

3. The general right of personality does not give way to filtering and restricting
publicly available information about one’s own person according to his own
ideas. The unlimited public confrontation with previous positions, statements
and actions, on the other hand, is not appropriate.

4. On the contrary, it is necessary to strike a balance with the interests of the content
provider, with specific emphasis on the temporal aspect, availability and context
of the information in relation to the communication conditions of the Internet.

INTRODUCTION INTO THE SUBJECT MATTER

The discussion about a right to be forgotten - or rather a right to be forgot-
ten - is becoming increasingly important as every aspect of life is digitised.
About the increasingly existential online archives for press publishers, the
question arises to what extent the unlimited availability and availability of
information is covered by freedom of expression and freedom of the press'
and under what circumstances the general right of personality of those
affected is contrary to this>. Regarding media privilege, it was important,
among other things, to what extent the fundamental rights of the Basic Law
constitute the standard of assessment in matters with points of contact with
EU law to be applied as a matter of priority. The BVerfG has recently dealt
with this very issue in two decisions.’
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CONTENT AND SUBJECT-MATTER OF THE DECISION

The complainant was convicted of murder in 1982 and sentenced to life
imprisonment for shooting two people aboard a yacht on the high seas in
1981. He wanted to have the reports about the crime, in which his full family
name was mentioned, deleted during the digitization of old Spiegel articles
in an online archive, originally published in 1982/1983. Access to the articles
through the archive is free and unlimited, finding them by entering the com-
plainant’s name into a common search engine very easily’. The man had been
released from custody in 2002 after serving his sentence and is now claiming
an injunction under Sections 823, 1004 of the German Civil Code (BGB)
analogously, Article 2 paragraph 1 in conjunction with Article 1 paragraph 1
GG, since the publication of his name unlawfully infringes his general right
to personality. The BVerfG has upheld the constitutional complaint. The
BVerfG first deals with the standard of examination in national law that is not
fully determined by EU law. Both the old provisions of Article 9 of the Data
Protection Directive (DSRL 95/46/EC) and Article 85 GDPR, which is now
in force, provide for media privilege with regard to the restriction of the
privacy of natural persons for the purposes of expression and the exercise of
freedom of the press, the practical implementation of which would be left to
the Member States’. Article 85(1) requires Member States to bring the right
to the protection of personal data under the GDPR into line with the right to
freedom of expression and information, including processing for journalistic
and scientific, artistic, or literary purposes, by means of legislation. In partic-
ular, separate from the second paragraph of Article 85, the first paragraph
may well be understood as a separate ,general opening and balancing clause}®
according to which the Member States are to establish consistency between
the two conflicting legal positions referred to’. In particular, the list of the
specific purposes is not conclusive on the basis of the word ,inclusive] in
contrast to paragraph 2°. This suggests, first of all, that Article 85(1) in any
event contains an opening and balancing clause for other purposes. Together
with Article 85(2) and (3), ErwG 153 and against the background of the reg-
ulatory purpose of the GDPR, however, it is objected that Article 85(1) should
not be regarded as a separate opening clause. For, on the one hand, only Article
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85(2) expressly requires the provision of derogations and exceptions, and only
for privileged purposes. The diversity of cultures and traditions, and thus also
the design of the guarantees of fundamental rights, is an expression of the
principle of subsidiarity® (recital 48 with further evidence). The presumption
that the level of protection of the Charter of Fundamental Rights of the
European Union (Charter of Fundamental Rights), which is specified by in-
terpretation, is co-guaranteed by an examination of the fundamental rights
of the Basic Law is supported by the overarching affinity of the GG and the
Charter of Fundamental Rights in a common European tradition of funda-
mental rights. According to the BVerfG, it is not to be assumed, according to
the BVerfG, a schematic parallelisation of the guarantees, but rather (only)
a recording of assessments of the Charter of Fundamental Rights, insofar as
this is methodologically justifiable and compatible with the requirements of
the GG. However, the fundamental rights of the GG are understood on the
basis of the Convention on Human Rights and in principle take up their
guarantees'’. Any differences in the level of protection must be taken into
account in the context of the substantive examination. In the present case,
both the interpretation of the GrCh and that of the GG provided for a largely
identical balance between freedom of expression and the right of personality
as fundamental rights in principle". The fundamental application of funda-
mental rights among private individuals derives from the principle of indirect
third-party effect'’. Although the fundamental rights of the Union are not
aware of any doctrine of ,direct third-party effect; a similar effect is ultimately
recognised for the relationship between private individuals."*The decisive
factor in terms of content here was the weighing up of the complainant’s
general right of personality against the freedom of expression and the press
of the publisher."* The BVerfG emphasises that the right to informational
self-determination, as a stand-by expression of the general right of personality,
is not relevant to its own content. While the general right of personality, in
its expression law, provides protection against the processing of personal
reports and information of a communication process, the right to informa-
tional self-determination offers protection against dangers through novel
possibilities of data processing'. In simpler terms, the former concerns the
communication route'®, while the latter concerns the form and content of the
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publication. Since in the present case the dissemination of statements in the
context of social communication - the reports on the complainant’s person
and their freedom of access — was criticised as a burden, in this case, irrespec-
tive of the point of contact with the way in which it was disseminated via the
Internet, only the general right of personality in its expression under the law
of expression must be regarded as a constitutional standard of examination.
The possibility of dissemination was regarded only as a preliminary question
for the assessment of the further handling of a particular statement and the
image thus made public of a person himself'”. The main consideration had to
be to protect those affected from the dissemination of reports which reduce
their reputation as a person in a manner that jeopardises the development of
personality, against the stated task of the press to report on criminal offences
and perpetrators, thereby satisfying the public’s interest in information. The
BVerfG also recognized the possibility of fully archiving reports in unaltered
form as a ,,mirror of contemporary history” as an important element of the
freedom of the press protected by Art. 5 sec. 1 sentence 2 GG. However, the
public interest in information decreases with increasing time lag, so that there
is a shift in the weighting of the interests. This does not take place schemati-
cally after a certain period of time, but must be assessed on a case-by-case
basis. In particular, the interest of the offender (and also of the general public
in legal policy) in his reintegration into society should not be neglected.'*The
decisive factor in terms of content here was the weighing up of the com-
plainant’s general right of personality against the freedom of expression and
the press of the publisher. The BVerfG'’ emphasises that the right to informa-
tional self-determination, as a stand-by expression of the general right of
personality, is not relevant to its own content. While the general right of
personality, in its expression law, provides protection against the processing
of personal reports and information of a communication process, the right to
informational self-determination offers protection against dangers through
novel possibilities of data processing®. In simpler terms, the former concerns
the communication route, while the latter concerns the form and content of
the publication. Since in the present case the dissemination of statements in
the context of social communication - the reports on the complainant’s per-
son and their freedom of access — was criticised as a burden, in this case,
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irrespective of the point of contact with the way in which it was disseminated
via the Internet, only the general right of personality in its expression under
the law of expression must be regarded as a constitutional standard of exam-
ination. The possibility of dissemination was regarded only as a preliminary
question for the assessment of the further handling of a particular statement
and the image thus made public of a person himself.* The main consideration
had to be to protect those affected from the dissemination of reports which
reduce their reputation as a person in a manner that jeopardises the develop-
ment of personality, against the stated task of the press to report on criminal
offences and perpetrators, thereby satisfying the public’s interest in infor-
mation. The BVerfG* also recognized the possibility of fully archiving reports
in unaltered form as a ,,mirror of contemporary history” as an important
element of the freedom of the press protected by Art. 5 sec. 1 sentence 2 GG.
However, the public interest in information decreases with increasing time
lag, so that there is a shift in the weighting of the interests. This does not take
place schematically after a certain period of time, but must be assessed on
a case-by-case basis. In particular, the interest of the offender (and also of the
general public in legal policy) in his reintegration into society should not be
neglected. The main consideration had to be to protect those affected from
the dissemination of reports which reduce their reputation as a person in
a manner that jeopardises the development of personality, against the stated
task of the press to report on criminal offences and perpetrators, thereby
satisfying the public’s interest in information. The BVerfG* also recognized
the possibility of fully archiving reports in unaltered form as a ,,mirror of
contemporary history” as an important element of the freedom of the press
protected by Art. 5 sec. 1 sentence 2 GG. However, the public interest in in-
formation decreases with increasing time lag, so that there is a shift in the
weighting of the interests. This does not take place schematically after a certain
period of time, but must be assessed on a case-by-case basis. In particular, the
interest of the offender (and also of the general public in legal policy) in his
reintegration into society should not be neglected*. In the context of EU law,
reference should be made to the comparable standards of the ECtHR, which,
in order to weigh up the intensity of intervention of a publication, expressly
refers to the temporal circumstances in relation to the public interest.” Thus,
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the offender’s need to be confronted with previous acts after a certain period
of time in order to be able to reintegrate into society gains, to which the ECtHR
explicitly gave human rights status® - increasingly important.”’Based on the
so-called ,,Google Spain” decision of the ECJ*® of 13.05.2014, in which the
court created for the first time a right to be forgotten, the article addresses
the right to exclude hits from search engines. Further decision of the EC]J of
24.09.2019% (, by which the General Court answered questions raised in the
abovementioned decision. The EC]J decisions deal with the question of the
geographical scope of Article 17 GDPR.*® More specifically, the scope of the
claim under Article 17 GDPR in the case of special types of personal data is
then discussed. In particular, the examination of the commencement of the
examination obligation with a search engine operator as well as the right to
deletion in accordance with Article 17 GDPR is highlighted. The limits of the
claim and the balance of interests to be carried out are also mentioned. Finally,
the author also deals with specifics of data on criminal offences and criminal
convictions under Article 10 GDPR. In a final assessment, the conclusion can
be drawn that the terminology of the ,right to unlisting” now used by the
ECJ is more appropriate, since the data concerned is not deleted but blocked
in such a way that it no longer appears in the hit list. In addition the EC] re-
cently transferred and supplemented its case law on the ,,right to be forgotten”
developed on the Data Protection Directive to the GDPR.* This is also where
the way in which it is disseminated comes into play: Whereas in the past
a previously published article could only be operated with difficulty and effort,
the time availability on the Internet is now practically unlimited. In addition,
the finding of a particular report is no longer dependent on a cumbersome
search; on the contrary, the article in question can be found solely by entering
the name of the person concerned into a search engine and, since there are
no access restrictions or paywalls, retrieved. Taking account of this, disclosure
must be justified at any time when it is accessible. It must be said that for some
time now, forgetting has played a greater role in the handling of personal data
in a digitised society. Two decisions of the ECJ will then be discussed. The
first is the decision of 24.09.2019,* in which Google should be required to
remove links to sensitive clues from the results list. In the further decision of
24.09.2019* was about actually deleting such links from all versions of the
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search engine worldwide if successful applications were successful. Two de-
cisions of the BVerfG of 06.11.2019 should be referred to, on the one hand on
Decision 1 BvR 16/13** and secondly on decision 1 BvR 276/17. It is pointed
out that both decisions concern criminal law and international law and are
therefore relevant to international law. The conclusion is that the decisions of
the ECJ and BVerfG reflect a change caused by digitalisation.*

CONTEXT OF THE DECISION

While the complainant’s interest in protecting his privacy was rated as
higher than the publisher’s freedom of the press and freedom of expression
and the public’s interest in information, the complainant’s challenged assess-
ment was classified as ,nasty” in the decision ,,Right to Forget II"* as admis-
sible expression.**Just as the European Economic Community has undergone
a metamorphosis on the way to the present European Union, the control of
fundamental rights by the BVerfG, with reference to European law, adapted
evolutionarily to this development, and not without friction. The famous

»Solange” case law with its later additions to the ,Ultra-Vires” control and
the reservation of the ,,constitutional identity” is the cipher of a complicated,
intricate and not tension-free coexistence of the supranational guarantee of
fundamental rights by the ECJ and the national reserve control by the BVerfG.
With the two resolutions of 6 November 2019, the BVerfG has rebalanced the
rules for interaction in such a way that it is possible to speak of a ,,November
revolution”. The BVerfG relies on the Charter of Fundamental Rights in the
fundamental law review of the application of the law in the area of EU law.
At the same time, the General Court emphasises the final binding interpre-
tation of the Charter in that regard before the ECJ. In this way, the BVerfG
positions itself pragmatically and sensibly in the network of fundamental
rights interpreters. The scope of the BVerfG’s decision on the application of
the Charter of Fundamental Rights in particular is already clear from the fact
that the First Senate considered a decision of the plenary but rejected it, but
explicitly marked the deviation from its previous case law as a benchmark
for examination. Once again, the law of the information society is the area of
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application for the repositioning of the fundamental rights control of the EC]
and national (constitutional) jurisdiction.” The ECJ has established itself as
a fundamental rights court, particularly on the basis of the standard of fun-
damental data protection rights, in rejecting the Agricultural Regulation and
later the Data Retention Directive(s) and thus positioning itself as a central
player in the horizontal and federal power structure. Finally, the Luxembourg
Court of Justice, based on fundamental rights, drafted a ,right to be forgotten’
against the internet search engine operator Google. This was then explicitly
enshrined in EU secondary legislation under Article 17 OF the GDPR. The
Karlsruhe court has now used the abbreviated title ,,Right to Be Forgotten” as
an opportunity to redefine its role in the control structure. In this context, it
must be pointed out that the BVerfG had identified differences in the standard
of assessment under the fundamental law by the two decisions. In matters
relating to laws which are finally unified throughout the European Union, the
General Court does not examine German fundamental rights, but only the
fundamental rights of the Charter of Fundamental Rights of the European
Union.* They have priority over the provisions of the GG.*' There remains
a ,reserve reservation” in the event of a fundamental break in european pro-
tection of fundamental rights.**A significant difference was that in the case of
,right to be forgotten, the complainant was concerned as a private individual;
in the case of ,,Right to Forget II",** the relevant contribution concerned the
complainant as a private individual (not least because of the blurring of the
boundaries between the private and social spheres as a result of the discover-
ability and merging of information by means of name-related search queries
on the Internet), but also in her function and activity as managing director.**
In any case, she agreed with the coverage and took the step into the public
sphere herself — without pressure or surprise from the journalists*. On the
other hand, the BVerfG* expressed even greater importance to the public’s
interest in ,,nasty” practices by some employers even after seven years.*”” In both
decisions, the BVerfG* stressed that the right to protection against a search
engine operator could go further than that against the content provider; in
the context of the case-by-case assessment, however, the interactions between
the request for an injunction with regard to the search engine operator and
the situation of the content provider must also be taken into account.*The
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BVerfG also dealt with the question of the standard of examination in both
cases. Overall, it declared the Basic Law to be applicable as far as Eu law is
not fully harmonised.” In the case of fully harmonised rules, the invocation
of basic legal data is possible and harmless, but the fundamental rights of the
Union are applicable in that case. No equal coverage of both constitutional
arrangements could be assumed.”* However, the application of EU fundamental
rights (also) by the BVerfG is nevertheless possible in so far as its interpretation
has already been clarified by the ECJ.”

IMPACT ON PRACTICE AND CONCLUDING ASPECTS

It is important to note that, in the case of rules which are not fully har-
monised, the fundamental rights of the Basic Law are the primary standard
of assessment, as long as the level of protection of the fundamental rights
of the Charter of Fundamental Rights of the European Union is not more
comprehensive on a case-by-case basis. This means, on the one hand, that the
constitutional complaint before the BVerfG can now also explicitly challenge
fundamental rights of the Charter of Fundamental rights of the EU and thus
close a legal protection gap, since European Fundamental Rights were previ-
ously only examined in an incidental way. This development is significant both
in terms of the protection of citizens under fundamental rights and in terms of
the importance of the BVerfG in the context of European law.” The BVerfG™
also found that reporting, which was once admissible, could also be inadmis-
sible by the addition of new circumstances , and vice versa.”> However, press
publishers may, in principle, assume that initially lawfully published reporting
may be made available to the public in an online archive until a complaint
is made qualified; mandatory protective measures must only be taken.*® In
the context of a complaint, affected persons must present their complaints in
a comprehensible manner. The relevant criteria are in particular the effect and
the subject of the reporting, a (missing) current relevance, the wide-ranging
dispersion® in the network or the context in which the information is com-
municated. A possible intervening contribution by the data subject to keep
the interest awake or the embedding in further, more up-to-date information
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may also have an impact on the assessment.”A schematic solution, on the
other hand, was explicitly excluded by the BVerfG.”® The nature and extent
of the necessary reaction of a publisher also depends on the specific facts. If,
as in this case, the social stigma is mainly problematic due to the targeted
name searches in the circle of acquaintances, an interest-oriented solution
can be found even with minor adjustments such as the use of the initials or
a combination solution for the discoverability of the name by search engine
crawlers.”” For example the Higher Regional Court of Hamburg, in its judg-
ment of 7.7.2015 - 7 U 29/12 focused on the question of how long an initially
lawful reporting on a suspect, after the end of the proceedings, could still
be found in an archived article, with his name mentioned. In this context,
it refers first of all to the judgment of the ECJ of 13.05.2014%, in which the
Court dealt with the ,,right to be forgotten”. The OLG Hamburg made it clear
that a media house had to examine whether and what specific measures were
necessary to grant the person concerned the anonymity interest only after an
article had been challenged.®* The problem seems to be whether the media
houses can be required to influence the search engine results. The search
engine results could not be influenced 100 percent. For that reason, it is even
more important that the General Court to disclose precisely obligations the
media house must fulfil. The approach of the OLG Hamburg is correct, but
not yet formed to the end.®*As a result, the BVerfG in the decisions ,,Right to
Be Forgotten I” and “Right to be Forgotten II” gives up its strict separation
thesis of the fundamental rights areas and thus accommodates the ECJ and
its thesis of the double binding of fundamental rights. On the other hand,
it exchanges a possibility of participation in the fully determined area. The
GRCh thus becomes the subject of examination of constitutional complaints
before the BVerfG. This has a glaring impact on the fundamental rights ar-
chitecture in the multi-level system and thus also on future university exam-
inations in public law. Against this background, a strict separation between
constitutional and European law in teaching and the exam seems increasingly
out of practice. Against this background, students should deal in depth with
these decisions and the fundamental rights examination of the GRCh.*The
decisions of the BVerfG contain important innovations and are all about
improved communication between the fundamental rights courts.®® This is
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accompanied by the prospect of achieving better overall protection of funda-
mental rights. The BVerfG could see this new form of cooperation as a great
opportunity to positively enrich the jurisprudence of the Luxembourg court
through increased submissions to the ECJ.* Even the BVerfG recognizes that
this step is necessary in view of the ever-increasing reformation of the law to
remain relevant as a fundamental rights court in the future and to fulfil its
constitutional mandate. With a certain scepticism, however, the reaction of
the Second Senate must still be awaited. There is still potential for conflict,
especially in ecclesiastical constitutional law.*” In any case, the decisions of the
First Senate contain potential for far-reaching new developments not only in
the protection of fundamental rights. Whether the decisions are entitled to be
forgotten I and II” in their relevance in a series with the Liith and pharmacy
judgments. It remains to be seen for the time being. However, the armament
of the Federal Republic’s dogma of fundamental rights through the extension
of the examination standard of the BVerfG gives hope for the future.*® It will
also be legally exciting to see how the Constitutional Court will deal with
these newly created tools in the future. The interweaving of Union and con-
stitutional law could change the classic view of primacy of application and
validity. So far, the BVerfG has only examined the agreement with the GG.
A violation of fundamental rights led to unconstitutionality with the priority
of validity as a normative hierarchical consequence. According to the decision
»Right to be forgotten II”, the fundamental rights of the GRCh can now also
be understood under the ,fundamental rights” in Art. 93 sec. 1 no. 4a GG.
For example, a German standard based on a fully harmonised provision of
a directive could now also be unconstitutional because of an infringement
of EU law (due to a violation of the GRCh).* The consequence would be the
tull strength of the norm-hierarchical priority of application instead of a pure
inability of the German regulation. By extending the standard of review of
the BVerfG, constellations may be conceivable in the future in which a regu-
lation that has so far ,,only” been contrary to EU law by the BVerfG can also
be classified as an unconstitutional regulation. Interestingly, the BVerfG at
least addressed this possibility in the decision ,,Right to Be Forgotten II”, but
ultimately left it open.”” The consequence would be an application priority
charged by the BVerfG to the priority of validity. In substance, the decisions
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»Right to be forgotten I” and ,,Right to be forgotten II” are about increased
cooperation. However, this dialogue is also accompanied by the fact that not
only in Karlsruhe, but also in Luxembourg, a constitutional court sits, which
could have the last word in case of doubt.”
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